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DOMESTIC AND INTERNATIONAL TAX TREATMENT OF
ROYALTIES AND FEES FOR TECHNICAL SERVICESR
Aj ay Prasad* and Rohit Bhat**
Ajay Prasadand Rohit Bhat discuss the ever-controversial issue of taxing
royalties andfees for technical services. They examine the existing law under
the Income Tax Act, DTAAs, OECD and UN Conventions, and the impact of
DTAAs with a specificfocus on treatieswith majortradingpartnerssuch as the
UK and the USA. They also considersparticularcontroversiesthat have arisen
recently, such as conflicts of taxation, the case of e-commerce and computer
software, and taxing income derivedfrom satellites.
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1. INTRODUCTION
Income derived from the use of intangible property has significantly
increased over time with the evolution of technology and the rapidly growing
volume of commercial transactions between multinational enterprises.' Rapid
changes in science and technology, coupled with expansion of legal protection,
have created a new type of valuable intangible corporate asset.3 That asset is
intellectual property, which includes patents, trade secrets, copyrights, and
trademarks.'

Intellectual property today has become so enormously important' that the
legal protection and enforcement of intellectual property rights occupy a central
role in international trade' and relations
These intangible assets generate a higher rate of return because intangible
assets have greater international mobility.' Payments made to owners of
intangible assets for the use of such assets are generally known as royalties.'
Governments of most countries have taken special interest in the taxation of
royalties as the typically higher rate of return makes royalties a substantial
source of revenue. Moreover, the growth of international trade has also made
providing technical services much simpler and the taxation of the fees paid for
such services has drawn the attention of policy makers.

4

E.L. Guruli, InternationalTaxation:Application of Source Rules to Incomefrom Intangible
Property,5 Hous. Bus. & TAx L.J. 204 (2005).
X.N. Nguyen, Holding IntellectualProperty,39 GA. L. REV. 1155, 1159 (2005).
See, J.M. Manak, The Law of Written Description in Pharmaceuticaland Biotechnology
Patents, 23 BIOTECH. L. REP. 30, 31 (2004).
See, R.P. Merges, A New Dynamism in the Public Domain, 71 U. Ci. L. REV. 183, 200

5

(2004).
X.N. Nguyen, supra n. 2, at 1161.

1
2
3

6
7
8

M.R. Taylor &J. Cayford, American Patent Policy,Biotechnology, and African Agriculture:
The Casefor Policy Change, 17 HARV. J. L. & TECH. 321, 371-72 (2004).
See, D. Kalderimis, Problems of WVTO Harmonization and the Virtues of Shields Over
Swords, 13 MINN. J. GLOBAL TRADE 305, 329 (2004).
A.J. Cockfield, DesigningTax Policyfor the Digital Biosphere:How the Internetis Changing
Tax Laws, 34 CONN. L. REV. 333, 382 (2002).
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The object of this article is to precisely examine the
the taxation of royalties and fees for technical services,
international. The focus of this article at all times will
royalties and fees for technical services in transactions
different States.

law with regard
national as well
be the taxation
between parties

to
as
of
of

The article proceeds as follows. Part I of this article surveys the existing law
under the Indian Income Tax Act, 1961 and under Double Taxation Avoidance
Agreements,"o with regard to taxation of royalties and fees for technical services.
The discussion on treaty law will include the taxation of royalties under the
OECD Model Tax Convention on Income and on Capitaln and the United Nations
Model Double Taxation Convention Between Developed and Developing
Countries.12 In particular, this part notes differences between these two models,
since entering into a DTAA by following a particular model may have a significant
impact on international trade. The impact of the DTAAs will then be analysed by
referring specifically to treaties entered into between India and its four major
trading partners - the United States of America, the United Kingdom," the United
Arab Emirates15 and Mauritius.
Part II seeks to address certain specific issues which arise out of the taxation
of royalties and fees for technical services in international transactions. The
discussion under this part is linited to three specific issues: (A) fees for technical
services and certain conflicts with regard to its taxation; (B) the relationship
between e-commerce, computer software and royalties; and (C) the taxation of
income derived from the use of satellites.
Part III concludes the paper by looking at the road ahead for the taxation of
royalties and fees for technical services, both at the domestic as well as the
international level.

9

See, D.P. MITTAL, INDIAN

10

Hereinafter "DTAA"

11

OECD COMMITTEE

ON

DOUBLE TAXATION AGREEMENTS

FISCAL AFFAIRS,

AND TAx LAWS 1 (2004).

MODEL TAX CONVENTION ON INCOME AND ON CAPITAL

(2005) [hereinafter "OECD Model Convention"].
12

UNITED NATIONS MODEL DOUBLE TAXATION CONVENTION BETWEEN DEVELOPED AND DEVELOPING
COUNTRIES (UN, ST/ESA/102, 1980) [hereinafter "UN Model Convention"].

13
14
15

Hereinafter "USA"
Hereinafter "UK"
Hereinafter "UAE"
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ROYALTIES AND FEES FOR TECHNICAL
SERVICES - EXISTING LAW

Royalties and fees for technical services are taxed under the Income Tax Act,
1961 .16 Moreover, the DTAAs which are entered into by every country also tax
royalties under a separate head. Although the model conventions do not make a
specific mention of the taxation of fees for technical services, a special provision is
generally made for the taxation of such fees in the various bilateral treaties entered
into by India. Before examining the current position with regard to the taxation
of royalties and fees for technical services, both under domestic and treaty law, it
is important to understand the meaning of the terms 'royalties' and 'fees for
technical services'.
A. Meaning ofRoyalties and Feesfor Technical Services
Royalty is defined as:
... consideration for transfer of rights in respect of or for use of
intellectual property viz., patent, invention, model, design, secret
formula, process or trade mark and similar property. It includes
consideration for imparting of information concerning the working
or use of those properties and also for imparting of information
concerning technical, industrial, commercial or scientific knowledge
or skill. 7
In short, it is the payment made to the owners of certain types of rights by
those who are permitted by the owners to exercise those rights." The consideration
paid could take the form of a lump sum payment or recurring payments. But it
does not bring within its purview outright transfer of the assets as those constitute
capital transfers.19

16
17

18
19

INCOME

TAx ACT, (4 of 1961) [hereinafter "the Act"], §9(1)(vi) and 9(1)(vii).

TAx DEPARTMENT, DEPARTMENT OF REVENUE, MINISTRY OF FINANCE, GOVERNMENT OF
INDIA, Taxation of Income of Non-residents from Transfer of Technology - Tax Treatment of
Royalty and Fees for technical Services, available at, http://www.incometaxindia.gov.in/
publications/9_IncomeTaxForNRI/ChapterOO8. asp.
D.P. MITTAL, supra n.9, at 433; CIT v. Davy Ashmore, 190 ITR 626 (High Court of
Calcutta).
INCOME

Act, supra n. 16, at Explanation 2 of §9(1)(vi). According to the explanation,

consideration, including lump sum consideration is included in the definition of
royalties, but consideration which would be the income of the recipient chargeable
under the head "Capital gains" is specifically excluded.
176
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'Fees for technical services' is "considerationfor the renderingofany managerial,
technical or consultancy services, whether such consideration is paid in lump sum or in any
other manner.It also includes considerationfor providing servicesof technical orother personnel
as part of theirservice contract."20
(i) Royalties and Fees for Technical Services: Domestic Law
With the advancement of civilisation and intercommunication and cooperation between different countries, royalty payments under collaboration
agreements greatly increased.21 As there was previously no specific provision for
bringing in such payments within the Indian tax-net, the Finance Act, 1976
inserted clause (vi) in s. 9(1) defining the expression royalty and prescribing the
circumstances under which such royalty income shall be deemed to accrue or
arise in India?
Clause (vii) was also inserted in s. 9(1) by the Finance Act, 1976, specifying the
circumstances in which income by way of fees for technical services shall be deemed to
have accrued or arisen in India and also defining the expression fees for technical
services. Royalties is defined under the Explanation appended to s. 9(1)(vi) of the Act,23
20

21
22
23

TAX DEPARTMENT, supra n.17. Technical services or an agreement or a contract
to provide technical services or making available personnel for rendering technical
services must be clearly differentiated from services that form part of a contract
that are general in nature and can be performed without the exploitation of specific
and exclusive knowledge in the custody of the vendor of such service. Only the
latter can be classified as 'fees for technical services' and not the former as it does
not involve any customisation of service.
K. CHATURVEDI & S.M. PITHISARIA, CHATURVEDI AND PITHISARIA'S INCOME TAX LAw I (5th edn.,
1998).
Id.
Act, supran. 16 Explanation 2 of §9(1)(vi) - "royalty" means consideration (including
any lump sum consideration but excluding any consideration which would be the
income of the recipient chargeable under the head "Capital gains") for(i) the transfer of all or any rights (including the granting of a license) in respect
of a patent, invention, model, design, secret formula or process or trade mark
or similar property;
(ii) the imparting of any information concerning the working of, or the use of, a
patent, invention, model, design, secret formula or process or trade mark or
similar property;
(iii) the use of any patient, invention, model, design, secret formula or process or
trade mark or similar property;
INCOME

(iv) the imparting of any information concerning technical, industrial, commercial

or scientific knowledge, experience or skill; the use or right to use, any industrial,
commercial or scientific equipment but not including the amounts referred to
in section 44BB"
177
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while 'fees for technical services' is defined in the Explanation appended to s.

9(1)(vii). 24
Taxability under the Income Tax Act
The Act charges tax on the total income of a person.25 Such income need not
be actual receipts. When income accrues arises or is received, or when it is by
fiction deemed to accrue, arise or is deemed to be received, it is included in the
total income of the assessee and is hence taxable. 26

(v) the transfer of all or any rights (including the granting of a licence) in respect of

any copyright, literary, artistic or scientific work including films or video tapes for
use in connection with television or tapes for use in connection with radio
broadcasting, but not including consideration for the sale, distribution or exhibition
of cinematographic films; or
(vi) the rendering of any services in connection with the activities referred to in
sub-clauses(i) to(iv) and (v).

24

25
26

Act, supra n.16, Explanation 2 to §9(1) (vii) fees for technical services means any
consideration (including any lump sum consideration) for the rendering of any
managerial, technical or consultancy services (including the provision of services
of technical or other personnel) but does not include consideration for any
construction, assembly, mining or like project undertaken by the recipient or
consideration which would be income of the recipient chargeable under the head
Salaries.
Act, supra n.16, § 4(1) provides that income tax is chargeable on the total income of
the assessee.
Act, supra n.16, §5(1) Subject to the provisions of this Act, the total income of any
previous year of a person who is a resident includes all income from whatever
source derived which
(a) is received or is deemed to be received in India in such year by or on behalf of
such person ; or
(b) accrues or arises or is deemed to accrue or arise to him in India during such

year; or
(c) accrues or arises to him outside India during such year
Provided that, in the case of a person not ordinarily resident in India within the
meaning of sub-section (6) of Section 6, the income which accrues or arises to him
outside India shall not be so included unless it is derived from a business controlled
in or a profession set up in India.
§5(2) reads as follows:
Subject to the provisions of this Act, the total income of any previous year of a
person who is a non-resident includes all income from whatever source derived
which
(a) is received or is deemed to be received in India in such year by or on behalf of
such person; or
(b) accrues or arises or is deemed to accrue or arise to him in India during such
year.
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S. 9(1)(vi) of the Act states that in the case of royalties, income is deemed to
accrue or arise in India, if the payer is the Government or an Indian resident or
Indian business establishment of the non resident. Where the income is payable
by any person other than the Government, it is the place of use of the intellectual
property that governs the place of accrual. If the right, property or information
for which royalty is payable is used for the purposes of business or profession in
India or for earning income from any source in India, royalty is considered to
have accrued in India and is accordingly chargeable to tax.2
Similarly, fees for technical services are taxable in the hands of non-residents
if received in India or if those fees accrue in India. It is always considered to accrue
in India, if the income is payable by the Government. In respect of payment made
by others, it is the place where the services are utilised that determines the accrual
of income in India. If the services are utilised in a business or profession in India
or for the purpose of earning income from any source in India, the fees accrue in
India regardless of any other factor.28 Further, the definition uses the expression
'feesfor services utilised'inIndia and notj'feesfor servicesrendered'in India and accordingly,
if the fees are paid for the services utilized by the Indian company in its business
carried on by it India, irrespective of the place where the services are rendered,
the amount of fees would be deemed to accrue or arise in India.29
Mere use of services of technically qualified persons in itself does not bring
the amount paid as'fees for technical services' within the meaning of Explanation
2 to s. 9(l)(vii) of the Act."o A clear distinction must be made between rendering
services by using technical knowledge or skill and charging fees for technical
services. The reason for this distinction is that in many instances the technology
or the technical knowledge of the persons is not made available to the customer only by using such technical knowledge services are rendered to the customer."
27
28
29
30

Act, supra n. 16, §9(1) (vi).
Act, supra n. 16, §9(1)(vii).
Elkem Technology v. DCIT, [2001] 250 ITR 164 (High Court of Andhra Pradesh).
Skycell Communications Ltd. v. Deputy Commissioner of Income Tax, [2001] 251
ITR 53 (High Court of Madras). The Court observed:
In the modem day world almost every facet of one's life is linked to science and
technology inasmuch as numerous things used or relied upon in every day life is

31

the result of scientific and technological development. Every instrument or gadget
that is used to make life easier is the result of scientific invention or development
and involve the use of technology. On that score, every provider of every
instrument or facility used by a person cannot be regarded as providing technical
service.
Id.
179
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In such cases, the amount paid is not "fees for technical services". Fees for technical
services arise in cases where the assessee acquires certain rights which can be
further used as a result of technical services which are made available.3 2
The question whether a payment under an agreement is royalty or fees for
technical services must be decided based on the facts and circumstances of the case
and on the terms of the agreement.33 It is the true nature of the facts and circumstances
and not the nomenclature that determines its nature. The contractual obligation
contained in the agreement needs to be examined against the backdrop contained
in the definition to ascertain the true nature of the agreement.
Tax Deduction at Source or Withholding Taxes on Royalties andfees for Technical Services

Tax deducted at source or withholding taxes is perhaps the most popular
way of collecting income tax under the Act.36 Income from several sources including
income from royalties and fees for technical services paid to non- residents are
subject to tax deduction at source.3 Where the payer of such income fails to
deduct tax at source, he is consequently deemed to be an assessee in default in
respect of such tax."
It is well settled that the liability to deduct tax at source arises only when the
income is to be chargeable to tax under the Act.39 Therefore the pertinent question
that arises in this regard is as to who is to decide the question of whether it is
income at all in the first place. In a recent ruling, 40 the Karnataka High Court has
sought to address this issue. A brief examination of this ruling is very illustrative.
32

Skycell Communications, supra n. 29.

33
34
35
36

CIT v. Klayman Porcelain Ltd., [1998] 229 ITR 735 (High Court of Andhra Pradesh).
CIT v. Ahmedabad Calico, [1980] 139 ITR 806 (High Court of Gujarat).
Aziende v. CIT, [1977]110 ITR 145 (High Court of Bombay).
Such collection of tax is effected at the source where income arises or accrues.
Where any specified type of income arises or accrues to any one, the IT Act casts
the onus upon the payer of such income to deduct tax at such stipulated rates as
income-tax and pay the balance amount to the recipient of such income. Such
amount needs to be deposited with the revenue officials. For the purposes of the
Act, such deducted amount will discharge the recipient of the income from tax
liability under the Act.
Act, supra n. 16, §195.
Act, supra n. 16, §201.
KANGA, PALKHIVALA & VYAS, THE LAW AND PRACTICE OF INCOME TAX (9th edn., 2004).
CIT v. Samsung Electronics Co. Limited & Ors., [2010] 321 ITR 209 (High Court of

37
38
39
40

Karnataka). See also, Transmission Corporation of A.P. Ltd. v. CIT, [1999] 239 ITR 587

(Supreme Court of India).
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The principal contention of the assessee before the High Court was that the
payer can examine the question of whether the income of the recipient is chargeable
to income tax. If, as a result of this examination, it is found that the income is not
chargeable to tax under the charging sections of the Act, there is no necessity to
deduct tax from the payment made to a non resident recipient. This contention
was categorically rejected by the High Court on the reasoning that s. 195 of the
Act that required the payee to deduct tax is not a charging section, nor is it a
provision for assessing the tax liability of a non- resident as to whether any
income is chargeable to tax. The Court held that such an exercise is not to be
resorted to by the payer while making payments to a non-resident. The Court
was of the view that a payer must obtain the prior approval of the assessing
officer to withhold tax at a lower rate or to not withhold tax at all.
The implications of this ruling are significant. The decision of the High Court
has removed the element of discretion that was until very recently exercised by
the payer in deciding whether the payment made to the non resident is income
chargeable to tax. Henceforth, whether the payer can be relieved from the
obligation to withhold tax, wholly or partially, can only be decided by the
procedure envisaged under Act," upon making an application to the Assessing
Officer. The principle laid down by the High Court will bring every payment
which is in the nature of income per se under the purview of withholding tax
under s. 195 of the Act and if the assessee wishes to be exempted from withholding
taxes, he must first make an application to the Assessing Officer and obtain a
certificate exempting him from withholding taxes on the payment obtained.4 2

41

42

Act, supra n. 16, §195.
Where the person responsible for paying any such sum chargeable under this Act
(other than salary) to a non-resident considers that the whole of such sum would
not be income chargeable in the case of the recipient, he may make an application
to the Assessing Officer to determine, by general or special order, the appropriate
proportion of such sum so chargeable, and upon such determination, tax shall be
deducted under sub-section (1) only on that proportion of the sum which is so
chargeable.
A brief examination of the judgment of the Bombay High Court in the case of
Vodafone International Holdings B.V v. Union of India, [2008] 175 Taxman 399 (High
Court of Bombay) is highly relevant for the above discussion. Considering the
question of deducting tax under the head 'capital gains', the court had opined that

when controlling interest of a foreign company, tangible or intangible, located in
India, is transferred to another foreign company, any capital gain within the
meaning of the Act , is subject to withholding tax under the Act. The Court
considered the location of the asset as a means to bring the parties to the
transaction under the tax net. In this case both the parties to the transaction were
non residents. The dispute concerned Vodafone Group Plc.'s acquisition of a stake
181
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This ruling has to be considered in light of the problem of classification of
income as income in the nature of royalties, technical fees or business profits."
Though the Court did not proceed to rule on the nature of income in this particular
case, it is but reasonable to believe this question will result in significant litigation
in the future."4 There is always a possibility that the payer of the income may
interpret it to mean 'business profits', instead of royalties and fees for technical
services. Consequently, it may lead to a situation where the resident payer has to
approach the Assessing Officer to clarify the extent of his tax liability.
(ii) Royalties and Fees for Technical Services: Treaty Law
A nation's tax treatment of the multinational income of its residents is
modified by the rules and principles established by the country's tax treaties.45
However, assessing the considerations that affect entering into a bilateral tax
treaty requires a clear understanding of the source and residence rules of taxation.
The international tax environment has relied on the principles of source and
residence based taxation for over seventy years. 46
A source-based approach entitles the 'source' country to tax the income of
non-residents that is earned within its borders.4 7 In contrast, under a residencebased system, a country asserts jurisdiction to tax the worldwide income of its
residents, regardless of its source." Most countries, including India, "assert
jurisdictionto tax based on principlesofboth source and residence."49
in Hutchisson

Essar

(Indian entity),

from Hong

Kong's Hutchison

Telecommunications International Ltd. (the holding company). On an appeal by
Vodafone International Holdings, the Supreme Court without disturbing the ruling
has asked the tax authorities to look afresh at whether the tax authorities have the

jurisdiction to proceed against Vodafone. The court has also ruled that should
Vodafone be aggrieved by the order of the tax authorities, it can directly approach
the High Court. The final outcome is expected to lay down some clear principles on
43
44

45
46

withholding tax and the issue of taxability of income generated by the transfer of
an Indian asset concluded between non residents.
Infra, Part II.
See, National Organic Chemical Industries Ltd. v. DCIT, 96 TTJ 765 (2006) (Income

Tax Appellate Tribunal, Mumbai).
A. Forgione, Weaving the Continental Web: Exploring Free Trade, Taxation, and the
Internet, 9 L. & Bus. REV. Am. 513 (2003) [hereinafter "A. Forgione I"].
See R.S. Avi-Yonah, The Structure of International Taxation: A Proposalfor Simplification,
74 TEx. L. REV. 1301, 1303-06 (1996) (explaining how these concepts, that originated in
the early 1920s, are now widely accepted by the international tax community).

47

J.K. Sweet, FormulatingInternational Tax Laws in the Age of Electronic Commerce: The
Possible Ascendancy of Residence Based Taxation in an era of Eroding Traditional Tax
Principles, 146 U. PA. L. REV. 1949, 1953 (1998).

48
49

Id.

D.P. MITTAL, supra n.9.
182
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The rationale for tax treaties arises from the consideration that
... the policies of the various countries regarding source

and

residence-based taxation may create the potential for the double
taxation of certain cross-border flows of income. Bilateral tax
conventions present a mechanism for two countries to agree upon ways
of eliminating or reducing double taxation of multinational income,
promoting information exchanges between tax authorities and
ameliorating any discriminatory tax treatment of foreign businesses."o
Hence, the elimination of double taxation for individuals and enterprises
having income-earning operations in more than one country is the most frequently
cited rationale for entering into an international tax treaty.51
In India, DTAAs are entered into under the aegis of s. 90 of the Act. According
to s. 90(2), the provisions of the DTAA override those of the Act and in the event of
a conflict between the DTAA and the Act, the more beneficial provision will
prevail.52

Royalties and Feesfor Technical Services under Model Tax Conventions:
The two popular tax conventions that countries follow world over to avoid
double taxation are the UN Model Double Taxation Convention, and the OECD
Model Tax Convention." The OECD Model Convention is a blueprint for numerous
bilateral tax treaties and virtually all tax treaty negotiations in the world today
start with the OECD Model Convention.5 5 The UN Model Tax Convention was
introduced in 1980 in order to establish a framework for the negotiation of bilateral
tax treaties between developed and developing countries. With regard to the
taxation of royalties and fees for technical services, the model tax conventions
differ significantly. It must be noted that neither model convention contains a
specific provision for fees paid for technical services, an issue we will consider
subsequently.56
50

A. Forgione I, supra n. 45.

51

53
54

See A.C. Warren Jr., Income Tax DiscriminationAgainst InternationalCommerce, 54 TAX
L. REV. 131 (2001).
Union of India v. Azadi Bachao Andolan, [2003] 263 ITR 706 (Supreme Court of
India).
UN MODEL CONVENTION, supran. 12.
OECD MODEL CONVENTION, supra n. 11.

55
56

A. Forgione I, supra n. 40.
Infra, Part III.

52
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Royalties under the OECD and the UN Model Tax Conventions are provided
for under Art. 12. The principal difference between the two tax conventions is on
the taxability of royalty by the source country. The OECD Model Convention has
given exclusive rights to the country of residence to tax the income," while the
UN Model Convention, recognizes the right of the source country to tax the same
source of income, in addition to the residence country's right to tax.58
The UN Model Convention recognises that tax jurisdiction depends upon
the nexus between the taxing country and economic activities producing income
on the one hand and also on the relationship between the taxing country and the
taxpayer on the other. Though the UN Model Convention recognises the right of
the source country to charge tax, it can do so only at a certain agreed percentage
of the gross amount. This rate is normally lower than the usual rate applicable to
such income.59

Specific DTAA's entered into between India and its principal trading
partners: Conformity and Divergence
In this section, we focus on certain specific DTAAs which have been entered
into by India with the USA, the UK, the UAE and Mauritius. Although India has
entered into tax avoidance agreements with more than 65 countries,6 the DTAAs
between the four countries mentioned above are of specific importance as these
countries are four of India's most important trading partners.61 .
DTAAs between Indiaand USA, UK and UAE
The DTAA between India and USA contains provisions with respect to
royalties and fees for technical services under Art. 12. The DTAA uses the term
57

OECD MODEL CONVENTION, supra n. 11 at Art. 12(1).

58
59
60

UN MODEL CONVENTION, supra n. 12 at Art. 12(1).
Ibid., at Art. 12(2).
DEPARTMENT OF INDUSTRIAL POLICY & PROMOTION, MINISTRY OF COMMERCE AND INDUSTRY,

TAXATION

http://siadipp.nic.in/publicat/invpub/taxation.htm.
According to the Department of Industrial Policy & Promotion, Ministry of
Commerce and Industry Statistics, Mauritius, with 43.99%, accounts for the largest
IN INDIA,

61

inflow of foreign direct investment into India. USA has 8.38% FDI inflows into India
and is second only to Mauritius while the U.K. with 7.19 %occupies the third spot. FDI
from UAE has greatly increased in recent times and according to the latest statistics,

FDI from UAE accounts for about 1.24% of India's total FDI inflows. It is also interesting
to note that according to the DIPP Statistics, the services sector and the computer
software and hardware sector account for almost 33% of the total FDI inflows into
India. See, DEPARTMENT OF INDUSTRIAL POLICY & PROMOTION, MINISTRY OF COMMERCE AND
INDUSTRY STATISTICS, FACT SHEET ON FOREIGN DIRECT INVESTMENT (FDI), 2008
http://www.dipp.nic.in/fdi_statistics/india_fdiMay2008.pdf.
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'feesfor included services' which is synonymous with fees for technical services. USA
generally follows the OECD Model Convention,6 2 under which royalties are taxed
only in the state of residence and which affords no jurisdiction to the state of
source. However, the India-USA DTAA departs from the general model followed
by the USA and confers on the state of source the right to tax income by way of
royalties and fees for included services. This reflects the fact that the inflows from
USA are an important source of income to the Indian revenue.
With regard to source taxation of income, the principles contained in the
UN Model Convention provide for taxation at a rate which has been negotiated,
and this is true of the DTAA with USA as well. The benefit of a lower rate is given
only to the beneficial owner of a royalty. This means that the benefit of a lower
rate is not available when an intermediary, such as an agent or nominee, is
interposed between the beneficiary and the payer.
The India-UK DTAA contains provisions for royalties and fees for technical
services under Art. 13. This DTAA once again follows the UN Model Convention
in allowing the state of source the right to tax 'royalties'. The principles followed
are similar to the India-USA DTAA.
The India-UAE DTAA once again allows the country of source to tax royalty
income. The rate of tax of royalty income by the country of source in the IndiaUAE DTAA is the lowest among all the DTAAs considered here. In the event that
royalties are paid to the beneficial owner, the rate of tax applicable is 10%, as
compared to 15% in the other DTAAs. The India-UAE DTAA departs from the
other DTAAs such that a specific exclusion is made in respect of royalty payments
made for the operation of mines or quarries or exploitation of petroleum or other
natural resources. The DTAA does not contain a specific mention and the
implications will be discussed in Part III.
The three tax treaties contain many common provisions. For instance, the
article dealing with royalty will not apply if the beneficial owner of the royalties
carries on, or has carried on, business in the source state through a permanent
establishment or has performed independent personal services from a fixed base
in the source state, and the royalties are attributable to such permanent
establishment or fixed base. In these circumstances, the provisions of Art. 7
(business profits), or those of Art. 14 (independent personal services) will apply. 3
62
63

See C. Brown & C. Manolakas, Trade in Technology within the Free Trade Zone: The
Impact of the WTO Agreement, NAFTA, and Tax Treaties on the NAFTA Signatories, 21
NW. J. INT'L L. & BUS. 71 (2000).
DTAA BETWEEN INDIA AND USA, Art. 12, Art. 14.
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DTAA between India andMauritius:

As stated above, FDI inflows from Mauritius accounts for the largest inflow
into India from a single country. This is partly due to the beneficial provisions in
the DTAA which encourage investment in India. The India- Mauritius DTAA,
once again follows the UN Model Convention in allowing the right of the source
state to tax royalties at a lower rate. However, where it differs from other DTAA's
is that under the India-Mauritius DTAA, the lower rate of taxation can be availed
of even if the payee is not the beneficial owner of royalties." The consequence of
this is that the benefit of a lower rate is available even when an intermediary,
such as an agent or nominee, is interposed between the beneficiary and the payer.
Therefore, any royalty paid to a resident of Mauritius will be taxed only at 15%,
irrespective of whether the royalty is paid to the beneficial owner of the royalty
or not.
The income derived from the transfer of right to use an intangible is royalty
and the high-mobility aspect of intangible property creates the potential for
entities to seek preferential tax jurisdictions.6" The beneficial provisions of the
India-Mauritius DTAA make Mauritius one such preferential tax jurisdiction in
respect of royalties. With regard to fees for technical services, the DTAA between
India and Mauritius does not contain a specific provision.

III. TAXATION

OF ROYALTIES AND FEES FOR TECHNICAL
SERVICES IN INTERNATIONAL TRANSACTIONS - SPECIFIC ISSUES
A. Feesfor Technical Services and CertainConflicts
A large number of foreign companies provide technical services in India
either directly from abroad or through an establishment in India. It is interesting
to note that though the OECD 66 and the UN Model Conventions 7 contain detailed
provisions in relation to taxation of royalties, they do not contain any specific
provision on the taxability of technical fees. The result is that where fee is paid for
technical services, both conventions, i.e., the UN Model Convention and the OECD
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DTAA BETWEEN INDIA AND MAURITIus, Art. 12(2): "Howeve, such royalties may also be taxed
in the Contracting State in which they arise, and accordingto the law of that State, but the
tax so charged shall not exceed 15 per cent of the gross amount of the royalties."
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E.L. Guruli, supran. 1.
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OECD MODEL CONVENTION, supra n.11.
U.N. MODEL CONVENTION, supran. 12.

67

186

Domestic and InternationalTax Treatment ofRoyalties and Feesfor Technical Servicesr

Model convention, would treat such income only under the head 'business
profits.' 8 However, Art. 7 of the model conventions requires the existence of a
Permanent Establishment to attract tax liability. This issue is significant as many
of the DTAAs entered into by India69 do not specifically tax fees for technical
services. However, the Act contains a comprehensive definition of fees for technical
services" and a question arises as to whether in the absence of a specific provision
for fees for technical services in the DTAA, the same can be brought to tax as fees
for technical services under the Act. This issue is of importance to the source
country as classification of such fees as business income may result in the income
not being taxed at all.
An interesting pronouncement was delivered by the Income Tax Appellate
Tribunal,71 Bangalore in the case of Spice Telecom v.ITO.' The issue for consideration
before the ITAT was whether the provisions of the Act will become applicable in
cases where the DTAA is silent. The assessee did not classify its income derived
from the provision of advisory and support services as technical services and
consequently did not deduct tax. The assessee contended that such services
rendered were not covered under the DTAA entered into between India and
Mauritius. However, the Assessing Officer proceeded to impose tax under s.
9(l)(vii) of the Act. Overturning the decision of the Assessing Officer, the ITAT
held that since the DTAA does not contain provisions regarding taxation of fees
for technical services, the provisions of DTAA shall prevail and consequently, the
income will be taxable as business income. This position was reiterated in by the
Authority for Advance Ruling (AAR) in the subsequent case of Worley Parsons
Services Pty. Ltd. 3
B. Electronic Commerce, ComputerSoftware and Royalties

The intangible nature of electronic commerce transactions fundamentally
challenges traditional international tax concepts and practices.74 Electronic
RAJARATANAM & V.B. VENKATARAMAIAH, COMMENTARY ON DOUBLE TAXATION AVOIDANCE
AGREEMENTS, §§1.474, 1.475 (2nd edn., 2004).
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S.
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DTAABETWEEN INDIA AND MAURITIUs; DTAABETWEEN INDIA AND
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UAE.

Act, supra n. 16, §9(1)(vii).
Hereinafter "ITAT"
Spice Telecom v. ITO, (2008) 113 TTJ 502 (Income Tax Appellate Tribunal, Bangalore).
Worley Parsons Services (P) Ltd. v. DIT (2008) 170 Taxman 91 (Authority for Advance
Rulings, New Delhi).
See, J. Li, Rethinking Canada's Source Rules in the Age of ElectronicCommerce: Part2, 47
CAN.

TAX J. 1411, 1413 (1999).
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commerce transaction involves "the sale and delivery of intangibleproducts and services
throughcomputer networks. The process ofmarketing,distribution,payment and delivery ofan
intangiblegood or service may be completed electronicallywithout the needfor physicaldelivery
of the product or service."
According to a report by a technical advisory group of the OECD, of the
twenty-eight plausible forms of e-commerce, only three may generate royalty."6
This section focuses on one of these - the taxation of royalty income derived from
the use of computer software. However, turning to the question at hand, it is
essential to elaborate on the problems associated with classification of ecommerce transactions.
(i) Classification Problems Associated with E-Commerce Transactions
International tax treaties generally provide for business profits of
multinational enterprises to be taxed in the jurisdiction where the enterprise has
a fixed base. Technological developments have contributed to the deterioration of
the tax base in many countries. Digital technologies, such as the internet, challenge
international norms that rely upon physical presence as the basis for
jurisdictional income taxation.7 7 E-commerce offers choices to consumers that
did not exist when governments first addressed income classification issues.78

Today, for example, "someone wishing to purchase ten copies ofa book may simply purchase
one [electronic]copy and acquirethe rightto make nine additionalcopies."7 Technically, this
transaction would seem to generate'royalty' income.so From a practical standpoint,
however, the transaction could be viewed as "merely a substitutefor the purchaseof
ten copies"" in bound form.
Some electronic transactions may also blur the distinction between income
from the sale of goods and income from the provision of services. An example of
75

A. Forgione, Clicks and Mortar: Taxing MultinationalBusiness Profits in the Digital Age,
26

SEATTLE UNIV.

L. R. 719, 722 (2003).

76

C.H. Lee, Impact of E-Commerce on Allocation of Tax Revenue between Developed and

77

Developing Countries, 4(1) J. KOR. L. 19 (2004).
A. Forgione, supra n. 75.

78
79

J.K. Sweet, FormulatingInternational Tax Laws in the Age of Electronic Commerce: The
Possible Ascendancy of Residence Based Taxation in an era of Eroding Traditional Tax
Principles,146 U. PA. L. REV. 1949, 1956 (1998).
OFFICE OF TAX POLICY, U.S. DEP'T OF THE TREASURY, SELECTED TAX POLICY WIPLICATIONS OF GLOBAL
ELECTRONIC COMMERCE 2.4 (1996), reprinted in 1996 Daily Tax Rep. (BNA) 226 (Nov. 22).

80

J.K. Sweet, supra n. 78 at 1956.

81

Id.
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this is given by the Treasury Department of the US, which has described a situation
in which a person interested in purchasing an encyclopaedia might have a choice
of either buying a set of CD-ROMs, which may result in sale of goods income, or
accessing an on-line service, which may generate services income.8 2 Taxing
authorities must, therefore, confront the classification issues raised by the growing
use of e-commerce and the free flow of digitized information.
Should these transactions which result in the transaction in intangibles, be
treated as royalty or as business income?" In the absence of a permanent
establishment, the tax revenue of the importing or source country may still be
saved if the income is characterized as royalty.84
(ii) Classification of Income in case of Computer Software
Classification of revenue as either ordinary business income or as royalty
income will result in significantly different tax treatment. This difference creates
a problem for transactions which are capable of being brought under both these
heads. For example, the sale or licensing of computer software generates fees that
can reasonably be treated as either a royalty or as business income. 5
If software license fees are treated as royalty payments to the vendor, which
is understandable as such payments are in essence remuneration for the right to
use copyrighted material," the payment, depending on the DTAA, will be subjected
to tax in the source country. However, where a license fee is viewed as generating
sales or service income earned in the course of a business, the international tax
treatment of such income would be materially different. If the recipient of the
income is resident in a country that has a tax treaty with the payer's country of
residence, the source country will only be allowed to tax the business income if
the foreign recipient has a permanent establishment within the source country."
82
83

84
85
86
87

J. Owens, The Tax Man Cometh to Cyberspace, 14 TAX NOTES INT'L 1833, 1842 (1997).
Act, supra n.16, §§9(1)(vi) and 9(1)(vii) state that in the case of Royalties and Fees
for Technical Services, income is deemed to be Indian source, if the payer is the
Government or an Indian resident or Indian business establishment of the non
resident." Therefore, in the event that the income cannot be characterized in
terms of definitions of Section 9(1)(vi) or (vii) of the Income Tax Act, then such
income is said to be business income; See D.P. MITTAL, supra n. 9.
C.H. Lee, supra n-76.
See, A. Forgione, supra n. 75.
A. Forgione, supra n. 75, at 733.
OECD Model Convention, supran. 12. See, Art. 7: Business profits under Art. 7 of the
DTAA are taxable only if such business profits are attributable to a PE in India.
Therefore, in the absence of a PE, no taxes can be levied on business income.
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Taxpayers will tend to categorize payments arising out computer software
transactions in a manner that reasonably minimises their tax liability."8 Therefore,
there is a need to lay down specific rules for the taxation of computer software.
(iii) OECD guidance on taxation of E Commerce
The OECD released a report in 2001 that offered guidance to the tax
authorities of its member states in resolving characterization issues relating to
electronic commerce transactions.89 The OECD was inclined to characterize most
licence sales and customized software transactions as generating business income
on the basis that the capture and use of digital copyrighted information represents
only a by-product of the e-commerce transaction while the real purpose of most
commercial transactions is to earn income for the business. 90
(iv) Indian Scenario
The Delhi High Court" in 2006 dealt with the issue of classification of income
in cases concerning computer software. The crux of the issue was whether the
payment was for a copyright or for a copyrighted article. If it was for copyright,
it should be classified as royalty both under the Act and under the DTAA and it
would be taxable in the hands of the assessee on that basis. If the payment was
really for a copyrighted article, then it only represented the purchase price of the
article and, therefore, could not be considered as royalty either under the Act or
under the DTAA.
The Delhi High Court referred to the case of MotorolaInc. v. Dy. CIT,9 2 wherein
specific reference was made to the Copyright Act, 1957. It was held that if the
payer did not have any of the rights mentioned in clauses (a) and (b) of s. 14 of the
Copyrights Act, 1957,93 it would mean that they did not have any right in a
88

89

A. Forgione, supra n. 75, at 733.
OECD, TAX TREATY CHARACTERIZATION

ISSUEs ARISING FROM

ELECTRONIC COMMERCE (Feb.

1,

2001).
90
91
92
93

Id.
Dy. CIT, Non Resident Circle, New Delhi v. Metapath Software International Ltd,
[2006] 9 SOT 305 (High Court of Delhi).
Motorola Inc. v. Dy. CIT, (2005) 95 ITD 269 (SB) (High Court of Delhi).
THE COPYRIGHT ACT, 1957 (Act No. 14 of 1957) §14 (b):
The term copyright, in the case of computer software, means To do any of the acts
specified in clause (a) and to sell or give on hire, or offer for sale or hire, any copy
of the computer programme, regardless of whether such copy has been sold or
given on hire on earlier occasions. Section 14 (a) Copyright means the exclusive

right to do or authorize the doing of the following acts:
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copyright. In that case, the payment made by the payer could not be characterized
as royalty either under the Act or under the DTAA.
Therefore, a holder of a copyright is permitted to exploit the copyright
commercially and if he is not permitted to do so then what he has acquired could
not be considered as a copyright. In that case, it could only be said that he had
acquired a copyrighted article. One cannot have the copyright without the
copyrighted article but at the same time just because one has the copyrighted
article, it does not follow that one has also the copyright in it. The Court held that
the consideration received by the assessee on licensing of software should not be
treated as royalty because the payment was really for a copyrighted article,
representing the purchase price of the article and could not be considered as
royalty either under the Act or under the DTAA.
C. Satellites and Royalties
The relationship between income derived from the use of satellites by cable
operators and the classification of such income as royalty has been a contentious
issue. This issue plays an important role in international taxation as in most
cases these satellites are owned by foreign companies which do not have a fixed
base in India. Moreover, determining the exact location of the satellites also poses
a serious problem for tax authorities.94
From the point of view of royalties, this issue arises by way of the use of
certain terms in the definition of royalty under the DTAAs and also the Act. The
principal question which arises is whether the payments in question should be
considered as royalties or as business income.
The term royalty is defined in the OECD Model Convention 5 as "payments of
any kind received as a considerationfor the use of or the rightto use, any copyrightofliterary,
artisticor scientific work including cinematographfilms, any patent, trademark, design or
model, plan,secretformula orprocess, orfor informationconcerningindustrial,commercialor
scientific experience."
i.

94
95

To reproduce the work in any material from including the storing of it in any
medium by electronic means;
ii. To issue copies of the work to the public, not being copies already in circulation;
iii. To perform the work in the public, or communicate it to the public;
iv. To make any translation/adaptation of the work;
See L. Sheppard, News Analysis: Revenge Of The Source Countries, Part2: Royalties, 2005
TNT 191-7 (Doc 2005-19773).
OECD MODEL CONVENTION, supran. 12, Art. 12.
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The language of the definition raises some important questions. What
constitutes"consideration for the use of or the right to use, any ... secretformulaor process"
(emphasis supplied)? Specifically, are fees paid for the use of space on a satellite,
broadcasting into the source country properly considered royalties?96
These issues are resolved quite differently by the OECD and other States as
compared to the courts in India. The ITAT has addressed the issue in two specific
cases.97 Before dealing with the international practice, it is important that the
position in India be laid down clearly and in some detail.
(i) Asia Satellite Telecommunications Co. Ltd. v. Commissioner of Income Tax98
The facts in this case involved fees paid by a cable operator for a down
linked satellite signal. The question was whether the fees paid by the cable operator
for satellite use were royalties paid for the use of a business 'process.' However, as
the issue revolved around a company who was resident in Hong Kong and as
India did not have a DTAA with Hong Kong, the Tribunal proceeded to consider
whether the said fees would be liable to tax under the Act. The Act defines royalty
under Explanation 2 to s. 9(1)(vi). Clause (iii) of the Explanation states that "forthe

purposes of this clause, "royalty" means considerationfor the use ofany patent, invention,
model, design, secretformula orprocess or trade-markor similarproperty"
The Tribunal considered three issues: (a) whether there was'use' of property,
(b) whether the term secret can be applied to the term process and (c) whether the
satellite use amounted to a process in which case they would be taxable as

royalties? With regard to the first issue, the Tribunal held that the term 'use'
refers to taking advantage out of the properties and that in the case at hand, there
was advantage derived by utilizing the process in the transponder. As such the

process in the transponder was being 'used.'
The Tribunal dealing with the issue of the term 'secret'held that there is no
comma after the use of the word 'secret' till the end of Clause (iii) and if the
intention had been to apply the word 'secret' before the word 'process', a comma
would have been used after the word 'formula'. The Tribunal held that if the
word 'secret' is not before 'trademark', by natural implication it cannot be prefixed
96
97
98

L. Sheppard, supra n. 94.
Asia Satellite Telecommunications Co. Ltd. v. Commissioner of Income Tax, (2003)
78 TTJ (High Court of Delhi) 489; Deputy Commissioner of Income Tax. v. Panamsat
International Systems Inc. (2006) 103 TTJ (High Court of Delhi) 861.
Asia Satellite, supra n. 97.
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to 'process'. It held that the legislature has confined the application of the word
'secret' only before the word 'formula' and not 'process' or 'trademark' or 'similar
property'. 99 Finally, with regard to the third question, applying Indian domestic
law, the Tribunal decided that the fees paid for satellite use were indeed royalties,
on the ground that they were payments for the use of a process. The process in
question was the use of the transponder to relay satellite signals into India.
This case assumes great significance as the reason given by the Tribunal has
an important bearing on cases where India does have a DTAA, for there is a
significant difference between the definition of the term 'royalty' under the Indian
Income Tax Act and the DTAA.
(ii) Deputy Commissioner of Income Tax. v.Panamsat International Systems Inc.100
In this case, the issue, although predominantly the same as in the case referred
to above, related to an assessee who was resident in USA. Therefore, the DTAA

between India and the USA was applicable. Art. 12(3) of the USA DTAA defines
royalty as meaning
payments of any kind received as a consideration for the use of, or
the right to use any copyright of a literary, artistic, or scientific
work, including cinematograph films or work on film, tape, or other
means of reproduction for use in connection with radio or television
broadcasting any patent, trade mark, design or model plan, secret
formula orprocess, or for information concerning industrial, commercial
or scientific experience, including gains derived from the alienation
of any such right or property which are contingent on the
productivity, use, or disposition thereof.
The Tribunal in this case held that the word 'secret' qualifies both the words
'formula' or 'process' as the use of the comma after the words 'secret formula or
process' in Art. 12(3)(a) of the treaty removes the 'defect' pointed out by the
0
Tribunal in Asia Satellite"
' and makes it explicit as to what is intended. Therefore,
the punctuation cannot be ignored. It must be noted that in both the model
conventions, the words used are 'secret formulae or process.'
The Tribunal then proceeded to consider the question of whether the process
carried on by the assessee is a secret process. The Tribunal held that the process
99 Asia Satellite, supra n. 97.
100 Panamsat, supra n. 97.
101 Asia Satellite, supra n. 97.
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of use of the transponder to relay satellite signals into India was in no way a
secret process. Therefore, the use of a satellite and the payments made thereof
cannot be treated as royalty income under the Act and hence, source treatment of
such income cannot be applied. The effect of this decision is that in the absence of
a permanent establishment, the income from the use of the transponder to relay
satellite signals into India will not be taxable in India.
(iii)New Skies Satellites N.V. v. ADIT102

In view of the conflicting opinions of the Income Tax Appellate Tribunal' in
the two decisions discussed above, the Income Tax Department approached the
ITAT at Delhi in the case of New Skies Satellites wherein it was submitted by the
Department that the two decisions were inconsistent and contrary to each other
and therefore, it was necessary that the issue of taxability of foreign satellite
operators in India be decided by a Special Bench. Accordingly, a Special Bench
was created which examined the following three issues:
a.

Whether the services rendered by the assessees through their satellites for
telecommunications or broadcasting amount to a 'secret process' or only a
'process'?

b.

Whether the term 'secret' which appears in the phrase 'secret formula or
process' in the definition of the term Royalty in the Act and the relevant
DTAA qualify the word 'process'as well? If so, will only the services rendered
through a secret process be covered within the meaning of the term royalty?

c.

Whether the payments received by the assesses from their customers
amount to royalty and if so, are these liable to tax under s. 9(1)(vi) of the Act
read with the relevant provisions of the DTAA. ?

The Tribunal concluded, in respect of the first question, that the act of
transmission of voice, data and programmes belonging to the customers is a
'process' used in the transponder of a satellite and therefore, services rendered by
the assesses through their satellites for telecommunication or broadcasting
amounts to a 'process'. As regards the second question, the Tribunal held that the
term'secret' appearing in the phrase'secret formula or process' in the Act and the
relevant Article of the DTAA will not qualify the word 'process'. Therefore, to fall
within the meaning of Royalty as envisaged in the provisions of the Act and the
102 (2009) 126 TTJ 1 (High Court of Delhi).
103 Hereinafter "ITAT."
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DTAA, it is not necessary that the services be rendered through a 'secret process'
only. Even services rendered through a simple process will also be covered within
the meaning of Royalty. Finally, in respect of the third question, the Tribunal
concluded that the payments received by the assesses from their customers are
on account of the use of a process involved in the transponder and therefore,
amount to royalty within the meaning of s. 9(1)(vi) of the Act. Consequently, it
was concluded that these also amount to Royalty within the meaning of the
DTAA.
(iv) International practice on the taxation of income from the use of satellite

The OECD in its report on Taxation of Leasing of Industrial, Scientific, and
Commercial Equipment" 4 resists classification of satellite fees as royalties and
calls them business profits. However, several countries, among them Mexico,
Brazil, and some former Soviet republics, consider payments for cable, satellite,
and fibre transmissions to be royalty income, and take that position in their
treaties."5 Australia recently amended its treaty with the United States and the
treaty now expressly treats satellite fees as royalties.'
Therefore, it is clear that many countries specifically treat satellite fees as
royalties. In doing so, the outbound payments made will be taxable in the source
country and therefore, there is greater revenue being generated as the payments
will be taxed, irrespective of the presence of a Permanent Establishment. India, as
pointed out above, still needs to clarify as to whether it seeks to tax such income
as royalty or as business profits.
Although the contradictory view taken by different tribunals has, to a certain
extent, been clarified by the ITAT, Delhi, the issue will need to be decided
conclusively to arrive at a clear position. In attempting to clarify this, it is
important that the policies of the government are taken into consideration. This
is in view of the fact that the classification of such income as royalty is bound to
make the revenue richer and at the same time, such classification may also lead to
the cost of services derived from the use of satellites more expensive. However,
until any such clarification, the decision in New Skies Satellite'17 is bound to have a

104 OECD

IN ITS REPORT ON TAXATION OF LEASING OF INDUSTRIAL, SCIENTIFIC, AND COMMERCIAL
EQUIPMENT (1983).

105 See L. Sheppard, supra n. 96.
106 Id.
107 New Skies Satellite, supra n. 102.
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significant impact on satellite owners as the income received by them will be
taxed as royalty under the Act.

IV. CONCLUSION
It is said that tax treaties reflect the country's general policies towards crossborder trade.' The provisions in the DTAAs determine the flow of capital by

imposing restrictions or easing out these restrictions. The taxation of royalties
and fees for technical services is, and will continue to be an important issue for
consideration for policy makers. Developing countries argue that there is a need
for them to access technology, which is often in the form of royalties and technical
know-how, but at the same time are not ready to exempt such technology from
the purview of taxation in their countries. Countries supplying such technology
argue for a tax regime that is more favourable to the supplier of such information.
The issue of taxability of such incomes, both at the international level and at the
domestic level, is far from settled and continues to be a constant source of litigation
and trade disputes.
The position in India is no less different. Courts and Tribunals have delivered
conflicting judgments on the taxability of royalties and fees for technical fees,
both under the Act, and the DTAAs. India's stated position is "to facilitate the
development ofIndiaas a global hubfor manufacturing,tradingand services."'" In order to
achieve this, clarity needs to be established on the various issues dealt with
above.
In addition to the issues raised above, special mention may be made of the
effect that the taxation of royalties and fees for technical services has on the all
important and ever growing 'information technology' and 'information
technology related services' sector. The interpretation that Indian courts and the
revenue officials have taken of what constitutes royalties and fees for technical
services will have an obvious effect on this sector."' In the field of taxability of
copyrights too, India has its reservations. For instance India considers 'network
108 C. Brown & C. Manolakas, supra n. 62.
109

See, MINISTRY OF COMMERCE AND INDUSTRY, DEPARTMENT OF COMMERCE, GOVERNMENT OF INDIA,
FOREIGN TRADE POLICY, 1st September 2004-31st March 2009, available at

http://dgficom.nic.in/exim/2000/policy/plcontents2006.pdf
110 See,

MINISTRY OF FINANCE AND CoMPANY AFFAIRS, REPORT OF THE WORKING GROUP ON NONRESIDENT NON RESIDENT TAXATION, November 14th 2002, available at,

http://finmin.nic.in/downloads/reports/NonResTax.pdf.
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licenses' which permit the licensee to make multiple copies of the program for use
only within the enterprises computer network, (e.g., transfer onto user's computer
hard drive) as royalties whereas the OECD does not consider these as royalties."')
With regard to international trade and international taxation, as pointed
out, as long as a country is in need of revenue, source taxation will continue to be
imposed. With the growth of trade in intangibles, such source taxation forms a
very important source of revenue to the Governments, especially Governments
of developing countries. It is opined that in the long term a more comprehensive,
permanent solution is needed, one which does eliminate the possibility of a conflict
between international trade and international taxation.
The disappearance of traditional spaces of business and the emergence of a
virtual world of trading, where commodities bought and sold, are more often
than not intangibles, calls for clarity in the law and its constant update. This is of
paramount importance to the treasury. Countries, especially India, need to achieve
this clarity by harmonising its tax structure with that of the various treaties that
it has entered into and also with the accepted goals of international trade, i.e.,
maximizing revenue but also simultaneously attracting business.
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